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ACTION:  Supplenental  Notice  of -Proposed  Rule 

SUMMARY:  The  Department  of  Defense  published  a  proposed 

rule  on  uniform  standards  and  procedures  for  discharge 
review  to  meet  statutory  requirements.  This  supplemental 
notice  includes  the  provisions  of  Public  Law  95-126  which 
provides  an  opportunity  until  January  1,  1980  for  former 
members  administratively  discharged  under  other  than 
honorable  conditions  to  make  application  to  the  Discharge 
Review  Boards  (DRBs)  without  regard  to  the  normal  15-year 
period  in  which  an*  application  must  be  made.  It  also 
contains  adoption  of  a  number  of  recommendations  made 
after  the  initial  proposed  rule  was  published,  and 
reflects  editorial  format  changes.  Moreover,  the  Depart¬ 
ment  of  Defense  has  reevaluated  both  the  proposed  rule 
and  the  previous  notice  of  rulemaking.  Based  upon  that 
reevaluation,  DoD  has  determined  that  a  more  detailed 
notice  and  a  revised  proposal  should  be  published  to 
provide  a  further  opportunity  for  comment. 
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DATES:  Written  comments  must  be  received  on  or  before 

ADDRESSES:  Office  of  the  Deputy  Assistant  Secretary  of 

Defense  (Military  Personnel  Policy),  The  Pentagon,  Room 
3C980,  Washington,  D.  C.  20301. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  E,  T.  Boywid,  JAGC,  USN  or 
Lieutenant  Colonel  G.  A.  Johnson,  USAF 
Telephone  202-697-9525 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc.  77-3379U  appearing 
in  the  FEDERAL  REGISTER  on  December  lit,  1977  (U2  FR  6293^), 
the  Department  of  Defense  (DoD)  published  a  notice  of 
proposed  rulemaking  to  establish  DoD  uniform  standards 
and  procedures  for  discharge  review  to  meet  statutory 
requirements.  In  FR  Doc.  78-1355  appearing  in  the 
FEDERAL  REGISTER  on  January  l8,  1978  (U3  FR  263^*),  the 
30-day  period  for  comment  was  extended  to  January  23, 

1978.  Title  10,  U.S.C.  1553  permits  an  individual  who 
has  been  discharged  or  dismissed  administratively  in 
accordance  with  directives  of  the  Military  Depart¬ 
ments  or  by  sentence  of  a  special  court-martial  to 
apply  for  review  of  that  discharge  or  dismissal, 
provided  that  the  application  is  made  within  15 

0 

years  from  the  date  thereof.  If  the  former  member 
is  deceased,  an  application  may  be  made  by  the 
surviving  spouse,  next-of-kin,  or  legal  representative 
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of  the  former  member.  In  accordance  vith  Public 
Law  95-126,  the  Department  of  Defense  will  provide 
an  opportunity  until  January  1,  I98O  for  former 
members  administratively  discharged  under  other  than 
honorable  conditions  to  make  application  to  the  DRB 
without  regard  to  the  normal  15-year  period  in  which 
an  application  must  be  made. 

Public  Law  95-126  amends  Title  38,  U.S.C.  3103  to 
provide  that  no  benefits  administered  by  the  Veterans'* 
Administration  shall  be  provided  as  a  result  of  an 
action  by  a  DRB  except  upon  a  case-by-case  review. 

This  review  must  consider  all  the  evidence  and 
factors  in  each  case  under  published  uniform  standards 
and  procedures.  The  standards  must  be  historically 
consistent  with  criteria  for  determining  honorable 
service  and  shall  not  include  any  criterion  for 
automatically  granting  or  denying  a  change  or  new 
issuance  of  a-  discharge. 

OTHER  THAN  HOMORABLE  DISCHARGES 

In  addition,  the  Department  of  Defense  is  required 
to  provide  a  further  determination  in  cases  wherein 
discharges  under  other  than  honorable  conditions  were 
upgraded  to  general  or  honorable  discharges  in  the 
following  circumstances:  (a)  under  the  President’s 
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directive  of  January  19,  1977,  initiating  further 
action  with  respect  to  Presidential  Proclamation  4313 
of  September  16,  1974;  (b)  under  the  Department  of 
Defense’s  special  discharge  review  program  on  or  after 
April  5,  1977;  (c)  under  revised  standards  as  imple¬ 
mented  subsequent  to  April  5,  1977,  and  not  made 
applicable  to  all  persons  administratively  discharged 
or  released  from  military  service  under  other  than 
honorable  conditions.  This  review  is  designed  to 
insure  that  persons  whose  discharges  were  upgraded 
in  these  programs  receive  benefits  only  if  their 
discharges  were  upgraded  under  historically  consistent 
standards.  If  a  preliminary  determination  is  made  that 
the  upgrade  was  not  based  upon  historically  consistent 
standards,  the  individual  will  be  notified  of  the 
preliminary  determination  by  the  appropriate  DRB  and 
of  the  right  to  a  hearing  before  the  DRB  concerned 
under  published  standards  and  procedures  which  are 
set  forth  in  this  Part  prior  to  a  final'determination. 
The  law  requires  that  such  determinations  be  made 
prior  to  October  8,  1978,  and  further  mandates  that 
determinations  be  made  on  an  expedited  basis  after 
the  Secretary  concerned  is  notified  by  the  Veterans' 
Administration  that  the  individual  has  received. 
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is  in  receipt  of,  or  has  applied  for  such  benefits, 
or  after  a  written  request  is  made  by  the  individual 
for  such  determination. 

STANDARDS  AND  PROCEDURES 

The  Secretary  of  Defense  proposes  to  add  a  new 
Part  70  to  32  CFR  Chapter  1  in  order  to  publish  the 
standards  and  procedures  required  by  Public  Law  95-126. 
The  proposed  rule  will  govern  the  Military  Departments 
in  the  formulation  and  application  of  their  rules 
concerning  standards  and  procedures  for  discharge 
review.  Discharge  review  is  the  process  by  which  the 
reason  for  discharge,  the  procedures  followed  in 
accomplishing  discharge,  and  the  characterization  of 
Service  are  reevaluated  in  order  to  determine  whether 
the  discharge  should  be  changed. 

The  proposed  rule  assigns  major  administrative 
responsibility  for  compliance  with  Public  Law  95-126 
to  the  Secretary  of  the  Army  and  the  Assistant  Secretary 
of  Defense  (Manpower,  Reserve  Affairs  and  logistics). 

The  proposal  sets  forth  the  procedures  to  be  followed 
in  applying  for  a  discharge  review.  Applicants  may 
request  a  personal  hearing  (with  or  without  counsel 
or  other  representative)  or  may  have  a  counsel  or 
other  representative  present  the  case  in  their  absence. 
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In  addition,  a  DRB  may  consider  a  case  on  its  own 
motion.  The  proposed  rule  provides  procedures  to 
govern  a  DRB*s  action  in  case  there  is  a  failure  to 
appear  for  a  hearing,  a  request  for  continuance,  or 
a  request  for  reconsideration.  Guidance  is  provided 
on  how  an  applicant  may  obtain  military  and  other 
government  records  relevant  to  the  discharge  review. 

The  proposal  guides  a  DRB  in  addressing  problems  that 
may  arise  with  regard  to  such  records.  Provision  is 
also  made  for  notification  of  applicants  concerning 
records  that  will  be  considered  by  the  DRB's.  The 
DRB  must  consider  contentions  clfearly  stated  by 
applicants  and  all  other  pertinent  issues  discerned 
by  the  DRB.  The  DRB  is  instructed  to  review  cases 
on  the  basis  of  available  records,  documentary  evidence 
submitted  by  the  applicant,  personal  testimony  of  the 
applicant  and  witnesses,  presentation  of  any  hearing 
examinations,  and  any  other  relevant  evidence. 

When  a  DRB  determines  that  an  applicant’s  dis¬ 
charge  was  improper,  it  must  determine  the  proper 
reason  for  discharge  based  upon  the  facts  and 
circumstances  properly  before  the  discharge  authority 
in  view  of  the  regulations  governing  reasons  for  dis¬ 
charge  at  the  time  the  applicant  was  discharged. 

Unless  it  is  also  determined  that  a  discharge  was 
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inequita'ble ,  the  provisions  as  to  characterization 
in  the  regulation  under  vhich  the  applicant  should 
have  been  discharged  will  he  considered  in  determining 
whether  further  relief  is  warranted.  If  the  DRB 
determines  that  an  applicant's  discharge  was  inequitable, 
the  degree  of  relief  will  be  based  upon  an  evaluation 
of  the  applicant's  overall  record  of  service  and 
appropriate  regulations  of  the  military  service  in 
which  the  applicant  served. 

The  proposed  rule  requires  the  DRB  to  prepare  a 
decisional  document  for  each  case.  This  document 
contains  relevant  matters  from  the  applicant's  official 
records,  reference  to  the  evidence  submitted  by  the 
applicant,  and  a  statement  of  findings,  conclusions, 
and  reasons  on  issues  upon  vhich  the  decision  is  based 
or  otherwise  raised  by  the  applicant.  This  document 
also  contains  information  regarding  advisory  opinions, 
and  the  names  and  votes  of  the  DRB  members. 

The  proposed  rule  provides  for  the  applicant  to  be 
notified  in  writing  of  the  decision.  The  proposal 
specifies  the  contents  of  the  record  of  proceedings 
and  further  provides  for  disposition  of  the  records  by 
the  military  service.  In  cases  reviewed  by  the  Secretary 
of  a  Military  Department,  the  Secretary  is  bound  to 
follow  the  uniform  standards  and  to  issue  a  decisional 
document  similar  to  the  document  issued  by  the  DRB * s .  ' 
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The  proposed  rule  provides  for  the  decisional 
document  to  he  available  for  public  inspection  and 
copying,  subject  to  appropriate  deletions  to  protect 
rights  of  privacy,  and  to  cover  classified  and  other 
privileged  material.  In  addition,  the  rule  requires 
that  an  Index  be  developed  and  be  made  available  to  the 
public.  The  index  will  enable  the  public  to  isolate 
from  decisions  that  are  indexed  those  decisions  that 
may  be  similar  to  an  applicant's  case. 

The  proposed  rule  provides  standards  for  discharge 

t 

review.  These  standards  are  designed  to  be  uniform 
and  historically  consistent  with  the  criteria  for 
honorable  service.  No  factors  require  automatic 
change  or  denial  of  a  change  in  a  discharge.  There 
are  .no  weighted  factors  in  the  evaluation.  In  each 
case,  consideration  must  be  given  to  all  applicable 
factors.  The  object  of  the  review  is  to  determine  the 
propriety  and  equity  of  the  discharge.  A  discharge  is 
considered  proper  unless  there  was  prejudicial  error 
at  the  time  of  discharge.  Accordingly,  an  error  of 
fact,  law,  procedure,  or  discretion  will  render 
a  discharge  improper  if  there  is  substantial  doubt 
that  the  discharge  would  have  remained  the  same  if  the 
error  had  not  been  made.  A  further  ground  for  finding 
impropriety  is  that  the  military  service  of  which  the 
applicant  was  a  member  has  made  a  change  in  policy 
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that  has  heen  made  expressly  retroactive  to  the  type 
of  discharge  under  consideration. 

A  discharge  shall  be  deemed  equitable  unless  the 
policies- and  procedures  under  which  the  applicant  was 
discharged  differ  in  material  respects  from  the  policies 
and  procedures  currently  applicable  on  a  service-wide 
basis  to  discharges  of  the  type  under  consideration, 
provided  that  (a)  such  c'  .nges  represent  a  substantial 
enhancement  of  the  rights  afforded  a  respondent  in  such 
proceedings;  and  (b)  that  there  is  substantial  doubt 
that  the  applicant  would  have  received  the  same  discharge 
if  relevant  current  policies  and  procedures  had  been 
available  to  the  applicant  at  the  time  of  the  discharge 
proceedings  under  consideration.  A  discharge  may  also 
be  considered  inequitable  if,  at  the  time  of  issuance, 
it  was  inconsistent  with  the  standards  of  discipline 
in  the  military  service  of  which  the  applicant  was  a 
member.  A  discharge  may  further  be  considered  to  be 
inequitable  based  upon  consideration  of  (a)  the  appli¬ 
cant's  Service  record,  and  (b)  other  evidence  presented 
to  the  DRB  viewed  in  conjunction  with  the  regulations 
under  which  the  applicant  was  discharged  and  factors 
which  are  listed  in  the  proposed  directive. 
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In  response  to  the  notice  of  proposed  rulemaking 
published  in  the  FEDERAL  REGISTER  on  December  14,  1977 
(42  FR  62934),  as  extended  by  43  FR  2634  on  January  18, 

1978,  the  Department  of  Defense  received  comments  from 
some  70  organizations  and  individuals.  Each  of  the 
comments  previously  submitted,  as  well  as  those  received 
as  a  result  of  this  supplemental  notice,  will  be  con¬ 
sidered  prior  to  adoption  of  a  final  rule^^^ccordingly ,  ^ 
we  propose  to  amend  Part  70  as  follows:  ^ 

PART  70 --DISCHARGE  REVIEW  BOARDS  (DRBs)  PROCEDURES  AND 


STANDARDS . 
Sec . 


70.1  Purpose. 

70.2  Applicability  and  Scope 

70.3  Definitions. 

70.4  Policy  and  Responsibilities. 

70.5  Discharge  Review  Procedures. 

70.6  D-ischarge  Review  Standards. 

Authority.  Title  10,  U.S.C.  1553  and  Title  38,  U.S.C. 
101  and  3103,  as  amended  by  Public  Law  95-126,  October  8, 
1977. 
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570.1  Purpose. 

(a)  This  part  establishes  uniform  policies,  procedures  and  standards 
for  the  review  of  discharges  or  dismissals  in  accordance  with  Title  10, 
U.S.C.1553*  in  furtherance  of  such  purpose,  this  Part 

(1)  Provides  for  discharge  review  by  application  or  on  motion  of  a  DRB 

(2)  Provides  guidelines  for  the  conduct  of  discharge  reviews  and 
standards  to  be  applied  In  such  reviews  which  are  designed  to 

Insure  historically  consistent  uniformity  in  execution  of  this  function, 
as  required  by  the  provisions  of  Pub.L.  95"126. 

(3)  Assigns  responsibility  for  administering  the  program. 

(4)  Hakes  provision  for  public  inspect  Ion, copying,  and  distribution 

I 

of  DRB  documents  through  the  the  Armed  Forces  Discharge  Review 
Board  Reading  Room. 

(5)  Provides  an  opportunity  for  former  members  administratively 
discharged  under  other  than  honorable  conditions  to  make  application 
to  the  DRBs  without  regard  to  the  normal  15  year  period  in  which  an 
application  must  be  made  and  establishes  January  1,  I98O  as  the  date  by 
which  such  applications  must  be  submitted. 

(b)  Nothing  In  this  part  changes  or  modifies  In  any  way  the  portions 
of  the  separate  service  regulations  that  implement  the  requirements  of 
Stiuplation  of  Dismissal,  Civil  Action  No.  76-530,  United  States  Court 
for  the  District  of  Columbia,  "Urban  Law  Institute  of  Antioch  College, 

Inc.,  et  al..  Plaintiffs  v.  Secretary  of  Defense,  et  al..  Defendants," 
January  31 »  1977* 
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^70. 2  Applicability  and  Scope. 

The  provisions  of  this  directive  apply  to  the  Office  of  the 
Secretary  of  Defense,  the  Military  Departments,  the  Organization  of  the 
Joint  Chiefs  of  Staff  and,  by  agreement  with  the  Secretary  of  Transportation, 
to  the  Coast  Guard,  and  to  all  Reserve  Components  thereof  in  the  conduct  of 
discharge  reviews.  Directives  of  these  organizations  which  relate  to  the 
discharge  process  are  hereby  incorporated  in  this  Part. 

S7O.3  Definitions, 

(a)  Discharge  Review  Board  (DRB).  An  administrative  board  constituted 
by  the  Secretary  concerned  and  vested  with  discretionary  authority  to  review 
discharges  and  dismissals  under  the  provisions  of  Title  10,  U.S.C.  1553* 

It  may  be  configured  as  one  main  element  or  two  or  more  elements  as  designated 
by  the  Secretary  concerned. 

(b)  DRB  Panel.  An  element  of  a  DRB,  consisting  of  five  members, 
authorized  by  the  Secretary  concerned  to  review  discharges  and  dismissals. 

(c)  Applicant.  A  former  member  of  the  Armed  Forces  who  has  been 
discharged  or  dismissed  administratively  in  accordance  with  the  directives 
of  the  Military  Departments  or  by  sentence  of  a  special  court-martial  under 
Title  10,  U.S.C. ,  801  et  seq.  (Uniform  Code  of  Military  Justice)  and,  in 
accordance  with  statutory  and  regulatory  provisions:  (1)  whose  case  is  heard 
by  the  DRB  concerned  at  the  request  of  the  former  member,  or,  if  he  or  she 
Is  dead,  the  surviving  spouse,  next-of-kin,  or  legal  representative;  or 

(2)  whose  case  is  heard  on  the  DRB's  own  motion,  which  includes  reviews 
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requested  by  the  Veterans  Administration  under  Title  38,  U.S.C.  lOI  and  3103» 
as  amended  by  Public  Law  95“ 126. 

(d)  Counsel/Rcpresentat i ve.  An  individual  or  agency  designated  by 
the  applicant  who  agrees  to  represent  the  applicant  In  a  case  before  the 
ORB.  It  Includes,  but  Is  not  limited  to:  a  lawyer  who  Is  a  member  of 

the  bar  of  a  Federal  Court  or  of  the  highest  court  of  a  State;  an  accredited 
representative  designated  by  an  organization  recognized  by.  the  Administra¬ 
tor  of  Veterans  Affairs;  a  representative  from  a  State  agency  concerned 
with  veterans  affairs;  and  representatives  from  private  organizations  or 
local  government  agencies. 

(e)  President,  ORB.  A  person  designated  by  the  Secretary  concerned 
and  responsible  for  the  supervision  of  the  discharge  review  function  and 
other  duties  as  assigned; 

(f)  Hearing  Examination.  The  process  by  which  a  designated  officer 
of  a  DR6  prepares  a  presentation  for  consideration  by  a  ORB  in  accordance 
with  regulations  prescribed  by  the  Secretary  concerned. 

(g)  ORB  Traveling/Regional  Panel.  A  DRB  panel  that  conducts  discharge 
reviews  In  a  location  outside  the  Washington,  D.C.  area. 

(h)  Discharge.  A  general  term  used  in  this  Part  which  includes 
dismissal  and  separation  or  release  from  active  or  Inactive  military  status, 
as  well  as  actions  which  accomplish  a  complete  serverance  of  all  military 
status.  This  term  also  includes  the  assignment  of  a  reason  for  such 
discharge  and  characterization  of  service. 

(i)  Discharge  Review.  The  process  by  which  the  reason  for  separation, 
the  procedures  followed  in  accomplishing  separation,  and  the  characteriza¬ 
tion  of  service  are  evaluated. 


I 
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%70.k  Policy  and  Responsibilities. 

(a)  Under  the  provisions  of  Title  10,  U.S.C.  1553,  the  Secretaries  of 
the  Military  Departments  and  the  Secretary  of  Transportation  (for  the  Coast 
Guard) have  the  authority  for  final  decision  and  the  responsibility  for  the 
operation  of  their  respective  discharge  review  programs. 

(b)  The  Assistant  Secretary  of  Defense  (Manpower,  Reserve  Affairs  and 
Logistics)  is  delegated  the  authority  to:  (1)  resolve  all  Issues  concerning 
DRBs  which  cannot  be  resolved  among  the  Military  Departments;  (2)  insure 
uniformity  among  the  Military  Departments  in  the  procedural  rights  afforded 
applicants  In  discharge  reviews;  and  (3)  modify  or  supplement  this  Part  In 

a  manner  consistent  with  the  policies  set  forth  herein. 

(c)  The  Secretary  of  the  Army  Is  designated  the  administrative  focal 
point  for  DRB  matters.  In  meeting  this  responsibility,  the  Secretary  shall: 

(0  Effect  necessary  coordination  with  other  governmental  agencies 
regarding  continuing  applicability  of  this  Part  and  resolve  administrative 
procedures  relating  thereto. 

(2)  Review  suggested  modifications  to  this  Part,  Including  Imple” 
mentlng  directives;  monitor  the  implementing  directives  of  the  Military 
Departments;  resolve  differences  when  practicable;  recommend  specific 
changes;  provide  supporting  rationale  to  the  Assistant  Secretary  of 
Defense  (Manpower,  Reserve  Affairs  and  Logistics)  for  decision;  and 
include  appropriate  documentation  to  effect  publication  in  the  Federal 
Register. 
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(3)  Maintain  the  DD  Form  293,  Application  for  Review  of  Discharge  or 
Separation  from  the  Armed  Forces  of  the  United  States,  and  re-publlsh 

as  necessary  with  appropriate  coordination  of  the  other  Military  Depart¬ 
ments,  the  Secretary  of  Transportation  and  the  Office  of  Management  and 
Budget. 

(4)  Respond  to  all  Inquiries  from  private  individuals,  organizations 
or  public  officials  with  regard  to  Discharge  Review  Board  matters. 

In  those  instances  where  the  specific  Military  Service  concerned  can  be 
identified,  such  correspondence  will  be  referred  to  the  appropriate  DRB 
for  response.  An  appropriate  activity  may  be  further  designated  to 
perform  this  task. 

(5)  Provide  overall  guidance  and  supervision  to  the  Armed  Forces 
Reading  Room  with  staff  augmentation,  as  required,  by  the  Departments 
of  the  Navy  and  Air  Force. 

(d)  The  preliminary  determinations  required  by  Title  38,  U.S.C.  3103(e) 
shall  be  made  upon  majority  vote  of  the  DRB  concerned  on  an  expedited  basis. 
Such  determination  shall  be  based  upon  the  standards  set  forth  in  170.6  of  thi 
Part. 

170.5  Discharge  Review  Procedures. 

(a)  Application  for  Review 

(1)  An  applicant  may  submit  a  written  request  for  review  to  the 
DRB  concerned  with  such  other  statements,  affidavits,  or  documentation  as 
desired.  The  request  for  review  shall  be  made  on  DD  Form  293»  Application 
for  Review  of  Discharge  or  Separation  from  the  Armed  Forces  of  the  United 
States,  which  is  available  at  most  military  installations  and  regional 
offices  of  the  Veterans  Administration. 

(2)  A  motion  or  request  for  review  must  be  made  within  15  years  after 
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the  date  of  discharge  or  dismissal;  except  that,  in  accordance  with  Pub.L. 
95“i26,  any  former  member  administratively  discharged  under  other  than 
honorable  conditions,  and  otherwise 

eligible  to  make  application  for  review  may  do  so  without  regard 
to  the  15  year  limitation  period  in  Title  10,  U.S.C.  1553  if  such 
application  Is  received  prior  to  January  1,  1980. 

(3)  Written  notification  shall  be  made  to  each  applicant  whose 
record  indicates  a  reason  for  discharge  that  bars  receipt  of  benefits 
under  Title  38,  U.S.C.  3103a.  This  notification  will  advise  the 
applicant  that  separate  action  by  the  Board  for  Correction  of  Military/ 

Naval  Records  and/or  the  Veterans  Administration  (in  case  of  disqualification 
based  upon  180  days  consecutive  unauthorized  absence)  may  confer  eligibility 
for  VA  benefits.  As  regards  the  180  days  consecutive  unauthorized  absence: 

(i)  Such  absence  must  have  been  included  as  part  of  the  basis  for  the 
applicant's  discharge  under  other  than  honorable  conditions. 

(ii)  Such  absence  is  computed  without  regard  to  the  applicant's  normal 
or  adjusted  expiration  of  term  of  service. 

(b)  Conduct  of  Reviews. 

(1)  Members.  As  designated  by  the  Secretary -concerned,  the  DRB  and 
panels  thereof,  if  any,  shall  consist  of  five  members.  One  member  of  the 
DRB  shall  be  designated  as  the  President  and  may  serve  as  a  presiding 
officer.  Other  officers  may  be  designated  to  serve  as  presiding  officers 
•for  DRB  panels  under  regulations  prescribed  by  the  Secretary  concerned. 

(2)  Locations.  Reviews  by  a  DRB  will  be  conducted  in  Washington,  D.C. 
and  such  other  locations  as  designated  by  the  Secretary  concerned. 

(3)  Modes  of  Appearance.  An  applicant,  upon  request,  is  entitled  to 
appear  before  a  DRB  in  person  with  or  without  counsel/representati ve  or 
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to  have  counsel/representative  present  the  applicant's  case  In  the  absence 
of  the  appl leant. 

(^)  Applicant's  Expenses.  Unless  othenvise  specified  by  lav-i  or 
regulation,  expenses  incurred  by  the  applicant,  witnesses,  or  counsel/ 
representative  will  not  be  paid  by  the  Department  of  Defense. 

(5)  Withdrawl  of  Application.  An  applicant  shall  be  permitted  to 
withdraw  an  application  without  prejudice  at  any  time  before  the  scheduled 
review. 

(6)  Failure  to  Appear  for  Hearing.  Except  as  authorized  or  directed 
by  the  Secretary  concerned,  further  opportunity  for  personal  appearance  shall 
not  be  made  available  to  an  applicant  who  requests  a  hearing  and  who,  after 
being  duly  notified  of  the  time  and  place  of  the  hearing,  fails  to  appear  at 
the  appointed  time,  either  in  person  or  by  representative,  not  having  made  a 
prior,  timely  request  for  a  continuance  or  withdrawal  of  the  application. 

In  such  cases,  the  applicant  shall  be  deemed  to  have  waived  the  right  to  a 
personal  appearance  and  the  DRB  shall  complete  Its  review  of  the  discharge 
based  upon  the  evidence  of  record.  Further  request  for  a  personal  hearing 
shall  not  be  granted  unless  the  applicant  can  demonstrate  that  the  prior  failure 
to  appear  or  to  request  continuance  or  withdrawal  of  the  application  was  due  to 
circumstances  beyond  the  applicant's  control. 

(7)  Continuances  and  Postponements. 

(i)  A  continuance  of  a  discharge  review  hearing  may  be  authorized  by 
the  President  of  the  DRB  or  presiding  officer  of  the  panel  concerned, 
provided  that  such  continuance  is  of  reasonable  duration  and  is  essential  to 
achieving  a  full  and  fair  hearing.  Where  a  proposal  for  continuance  is 
indefinite,  the  pending  application  shall  be  returned  to  the  applicant 
with  the  option  to  resubmit  when  the  case  is  fully  ready  for  review. 
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(i!)  Postponements  of  scheduled  reviews  norirally  shall  not  be  permitted 
other  than  for  demonstrated  good  and  sufficient  reason  set  forth  by  the 
applicant  In  a  timely  manner,  or  for  the  convenience  of  the  government. 

(8)  Reconsideration.  A  discharge  review  shall  not  be  subject  to 
reconsideration  except: 

(1)  Where  the  only  previous  consideration  of  the  case  was  on  the 
motion  of  the  DRB; 

<il)  When  the  original  discharge  review  did  not  Involve  a  p>ersonal 
hearing  and  a  personal  hearing  Is  now  desired,  and  the  provisions  of 
8.70.5  {h)  (6)  do  not  apply; 

(Hi)  Where  changes  In  discharge  policy  are  announced  subsequent  to  an 
earlier  view  of  an  applicant's  discharge,  and  the  new  policy  Is  made 
expressly  retroactive: 

(Iv)  Vfhere  the  ORB  determines  that  policies  and  procedures  under 
which  the  applicant  was  discharged  differ  in  material  respects  from  policies 
and  procedures  currently  applicable  on  a  Service-wide  basis  to  discharges 
of  the  type  under  consideration,  provided  that  such  changes  in  policies 
or  procedures  represent  a  substantial  enhancement  of  the  rights  afforded  a 
respondent  In  such  proceedings; 

(v)  Where  an  individual  Is  to  be  represented  by  a  counsel /represen¬ 
tative,  and  was  not  so  represented  In  any  previous  consideration  of  the 
case  by  the  ORB; 
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(vl)  Where  the  case  was  not  previously  considered  under  uniform 
standards  published  pursuant  to  Pub.L.  95~126  and  such  application  is  made 
before  January  1,  1380  or  within  15  years  after  the  date  of  discharge;  or 

(vii)  On  the  basis  of  presentation  of  new,  substantial,  relevant  evidence 
not  available  to  the  applicant  at  the  time  of  the  original  review  The 
decision  as  to  whether  evidence  offered  by  an  applicant  in  support  of  a 
request  for  reconsideration  is  in  fact  new,  substantial,  relevant,  and  was 
not  available  to  the  applicant  at  the  time  of  the  original  review  will  be  based 
on  a  comparison  of  such  evidence  with  the  evidence  considered  In  the  previous 
discharge  review.  If  this  comparison  shows  that  the  evidence  submitted 

I 

would  have  had  a  probable  effect  on  matters  concerning  the  propriety  or 
equity  of  the  discharge,  the  request  for  reconsideration  shall  be  granted. 

(9)  Availability  of  Records: 

(I)  Prior  to  a  review,  applicants  or  other  designated  representatives 
may  obtain  copies  of  military  records  by  submitting  a  Standard  Form  180, 

Request  Pertaining  to  Military  Records,  to  the  National  Personnel  Records 
Center  (NPRC),  9700  Page  Boulevard,  St.  Louis,  Missouri  62132.  The  request 
must  be  submitted  prior  to  the  time  the  DO  Form  293  is  submitted,  since, 
once  the  DD  Form  293  is  submitted,  the  records  will  be  requested  from  the 
NPRC  by  the  DRB. 

(ii)  If  the  DRB  is  not  authorized  to  provide  copies  of  documents 
that  are  under  the  cognizance  of  another  government  department,  office  or 
activity,  applications  for  such  Information  must  be  made  by  the  applicant 
to  the  cognizant  authority.  The  DRB  shall  advise  the  applicant  of  the 
mailing  address  of  the  government  department,  office,  or  activity  to  which 
the  request  should  be  submitted. 
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(lii)  In  the  event  that  the  official  records  relevant  to  the  dis¬ 
charge  review  are  not  available  at  the  agency  having  custody  of  the  records, 
the  applicant  shall  be  notified  of  the  situation  and  requested  to  provide 
such  Information  and  documents  as  may  be  desired  in  support  of  the  request 
for  discharge  review.  A  period  of  not  less  than  30  days  shall  be  allowed 
for  such. documents  to  be  submitted.  At  the  expiration  of  this  time  period, 
the  review  may  be  conducted  with  Information  available  to  the  DRB. 

(Iv)  A  ORB  may  take  steps  to  obtain  additional  evidence  material  to 
the  discharge  review  under  consideration  beyond  that  found  in  the  official 
military  records  or  submitted  by  the  applicant.  If  a  review  of  available 
evidence  suggests  certain  aspects  of  the  review  would  be  Incomplete  without 
the  additional  information  or  when  the  applicant  presents  testimony  or  documents 
which  require  additional  Information  to  evaluate  properly.  Such  information 
shall  be  made  available  to  the  applicant,  upon  request,  with  appropriate 
modifications  regarding  classified  material. 

(v)  Prior  to  initiation  of  the  decision  process  specified  In 
170.5(c),  the  applicant  and/or  counsel /representative  Is  entitled  to 
request  access  to  the  records  to  be  considered  by  the  DRB  in  the 
discharge  review. 

(A)  At  a  reasonable  time  prior  to  the  Initiation  of  the  decision 
process,  in  any  case  heard  on  request  of  an  applicant,  the  DRB  shall 
provide  the  applicant  and/or  counsel/representative  with  a  description 
of  all  documents  to  be  considered  In  the  discharge  review,  except  for 
documents  in  the  official  personnel /medical  records  and  any  documents 
submitted  by  the  applicant.  The  DRB  shall  also  notify  the 
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applicant  and/or  counsel/representative:  (1)  of  the  right  to  examine  such 
documents  or  to  be  provided  with  copies  of  the  documents  upon  request, 

(2)  of  the  date  by  which  such  requests  must  be  received,  and  (3)  of  the 
opportunity  to  respond  within  a  reasonable  period  of  time  to  be  set  by 
the  DRB. 

(6)  When  necesary  to  acquaint  the  applicant  with  the  substance  of  a 
classified,  document,  the  classifying  authority,  on  the  request  of  the  DRB, 
shall  prepare  a  summary  of  or  extract  from  the  document  deleting  all 
references  to  sources  of  Information  and  other  matters,  the  disclosure  of  ; 

t 

which.  In  the  opinion  of  the  classifying  authority,  would  be  detrimental  | 

J 

to  the  national  security  Interests  of  the  United  States.  Should  preparation 

I 

of  such  summary  be  deemed  Impracticable  by  the  classifying  authority,  | 

Information  from  the  classified  source  shall  not  be  considered  by  the  DRB  t 

In  Its  review  of  the  case. 

(10)  A  secretary/ recorder  or  assistant  shall  be  designated  to  assist 
In  the  functioning  of  each  DRB  In  accordance  with  the  procedures  prescribed 
by  the  Secretary  concerned. 

(11)  Personal  appearance  hearings  (Including  hearing  examinations) 
shall  be  conducted  with  recognition  of  the  rights  of  the  Individual  to 
privacy.  Accordingly,  presence  at  hearings  of  Individuals  other  than 
those  whose  presence  Is  required  will  be  limited  to  persons  authorized 
by  the  Secretary  concerned  or  expressly  requested  by  the  applicant. 

If  In  the  opinion  of  the  presiding  officer,  presence  of  other  Individuals 
would  be  prejudicial  to  the  Interests  of  the  applicant  or  the  government, 
such  hearings  m.ay  be  held  In  closed  session. 
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(12)  Evidence  and  Testitrrany: 

(i)  The  DRB  may  consider  any  evidence  obtained  in  accordance 
with  this  Part. 

(ii)  Formal  rules  of  evidence  shall  not  be  applied  in  DRB  proceedings. 
The  presiding  officer  shall  rule  on  matters  of  procedure  and  shall  insure 
that  reasonable  bounds  of  relevancy  and  materiality  are  maintained  in 

the  taking  of  evidence  and  presentation  of  witnesses. 

(iii)  Applicants  undergoing  personal  appearance  hearings  shall  be 
permitted  to  introduce  witnesses,  documents,  sworn  or  unsworn  statements 
or  other  information  on  their  behalf,  all  at  no  expense  to  the  Department 
of  Defense. 

(iv)  Applicants  may  also  make  oral  or  written  arguments  personally 
and/or  through  counsel/representattves. 

(v)  Applicants  and  witnesses  may  be  questioned  by  the  DRB.  All 
testimony  shall  be  taken  under  oath  or  affirmation  unless  the  applicant 
specifically  requests  to  make  an  unsworn  statement. 

(vl)  There  is  a  presumption  of  regularity  In  the  conduct  of 
governmental  affairs.  This  presumption  can  be  applied  in  any  review 
unless  there  Is  substantial  credible  evidence  to  rebut  the  presumption. 
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(13)  Contentions. 

(1)  Applicants  must  state  clearly  and  specifically  their  contentions, 
and/or  the  Issues  of  fact,  law,  or  discretion  for  a  written  determination  . 
to  be  made  In  accordance  with  S70>5(d) (^) (I  I ) • 

(I  I)  in  addition,  the  DRB  shall  consider  such  Issues  of  fact,  law, 
or  discretion  as  are  discerned  by  the  DRB  In  the  discharge  review  process. 

(Ill)  The  DRB  shall  make  findings  and  conclusions  with  respect 
to  the  contentions  and  Issues  as  required  by  170.5(d)(4), 

(14)  Decisions.  On  the  basis  of  Its  findings  and  conclusions,  the 
DRB  shall  record  its  decision  as  to  whether  relief  should  be  granted. 

The  nature  of  any  change  shall  be  specified  clearly. 

(15)  Implementation  of  Discharge  Review  Decisions.  A  written 
notification  shall  be  Issued  to  Implement  the  decison  of  the  DRB,  or  that 
of  higher  authority.  In  each  discharge  review  case. 

(c)  Decision  Process: 

(1)  The  DRB  or  the  DRB  panel,  as  appropriate,  shall  meet  In  plenary 
session  to  review  discharges  and  exercise  Its  discretion  on  a  case-by-case 
basis  In  applying  the  standards  set  forth  in  §70.6. 

(2)  The  presiding  officer  Is  responsible  for  the  conduct  of  the 
discharge  review.  The  presiding  officer  shall  convene,  recess,  and  adjourn 
the  DRB  panel  as  appropriate  and  shall  maintain  an  atmosphere  of  dignity 
and  decorum  at  all  times. 

(3)  Each  DRB  member  shall  act  under  oath  or  affirmation  requiring 
careful,  objective  consideration  of  the  application.  DRB  members  are 
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■responsible  for  eliciting  all  facts  necessary  for  a  full  and  fair  hearing. 
They  shall  consider  all  Information  presented  to  them  by  the  applicant. 

In  addition,  they  shall  consider  available  Service  and  health  records, 
together  with  such  other  records  as  may  be  In  the  files  of  the  Military 
Department  concerned  and  relevant  to  the  Issues  before  the  DRB,  and  any 
other  evidence  obtained  In  accordance  with  this  Part. 

(4)  If  the  applicant  does  not  appear  In  person  and  the  designated 
counsel /representative  does  not  appear  in  the  applicant's  behalf,  the 

DRB  shall  review  the  application  on  the  basis  of  available  official  records, 
documentary  evidence  submitted  by  or  on  behalf  of  the  applicant,  presentation 
of  the  hearing  examination.  If  any,  and  any  other  relevant  evidence  obtained 
In  accordance  with  this  Part. 

(5)  If  the  applicant  appears  In  person  or  the  designated  counsel/ 
representative  appears  before  the  DRB  in  the  applicant's  behalf,  the 
DRB  shall  review  the  application  on  the  basis  of  testimony  on  behalf  of 
the  applicant,  available  official  records,  documentary  evidence  sub¬ 
mitted  by  or  on  behalf  of  the  applicant,  presentation  of  the  hearing 
examination.  If  any,  and  any  other  relevant  evidence  obtained  In  accord¬ 
ance  with  this  Part. 

(6)  Application  of  Standards: 

(1)  When  a  DRB  determines  that  an  applicant's  discharge  was  improper 
(§70. 6(b)),  the  DRB  will  determine  which  reason  for  discharge  should  have 
been  assigned  based  upon  the  facts  and  circumstances  properly  before  the 
discharge  authority  in  view  of  the  Service  regulations  governing  reasons 
for  discharge  at  the  time  the  applicant  was  discharged.  Unless  It  Is  also 
determined  that  the  discharge  was  Inequitable 
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(570.6(c)),  the  provisions  as  to  characterization  In  the  regulation 
under  which  the  applicant  should  have  been  discharged  will  be  con¬ 
sidered  In  determining  whether  further  relief  Is  warranted. 

(il)  When  the  DRB  determines  that  an  applicant's  discharge 
was  Inequitable  (§70. 6(c)),  any  change  will  be  based  on  the 
evaluation  of  the  applicant's  overall  record  of  service  and  relevant 
regulations  of  the  Military  Service  of  which  the  applicant  was  a  member. 

(7)  Voting  shall  be  conducted  In  closed  session,  a  majority  of 

the  five  members'  votes  constituting  the  DRB  decision.  Voting  procedures 
shall  be  prescribed  by  the  Secretary  concerned. 

(8)  Details  of  closed  session  deliberations  of  a  DRB  are  privileged 
Information  and  shall  not  be  divulged. 

(9)  Minority  opinions  may  be  recorded  by  any  member  In  accordance 
with  procedures  prescribed  by  the  Secretary  concerned. 

(10)  DRBs  may  request  advisory  opinions  from  staff  offices  of  their 
Military  Departments.  These  opinions  are  advisory  In  nature  and  are  not 
binding  on  the  DRB  In  Its  decision  making  process. 

(d)  Decisional  Document:  A  decisional  document  shall  be  prepared 
for  each  review  conducted  by  a  DRB.  At  a  minimum  this  document  shall 
contain: 

(1).  The  date,  character  of,  and  reason  for  the  discharge  or 
dismissal  certificate  Issued  to  the  applicant  upon  separation  from 
military  service.  Including  the  specific  regulatory  authority  under 
which  the  discharge  or  dismissal  certificate  was  Issued. 
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(2)  The  circumstances  and  character  of  the  applicant's  service 
as  extracted  from  Service  records,  health  records  and  information  pro¬ 
vided  by  other  government  authority  or  the  applicant,  such  as,  but  not 
1 imi ted  to: 

Date  of  enl i stment 

Period  of  enlistment 

Age  at  enlistment 

Length  of  service 

Periods  of  unauthorized  absence 

Conduct  and  efficiency  ratings  (numerical  or  narrative) 

Highest  rank  achieved 
Awards  and  decorations 
Educational  level 
Aptitude  test  scores 

Incidents  of  punishment  pursuant  to  Article  13>  Uniform  Code 
of  Military  Justice  (including  nature  and  date  of  offense  or  punishment) 
Conviction  by  court-martial 

Prior  military  service  and  type  of  discharge  received. 

(3)  Reference  to  the  written  brief,  documentary  evidence,  and 
testimony  presented  to  the  DRB  by  or  on  behalf  of  the  applicant. 

(4)  A  statement  of  findings,  conclusions,  and  reasons  consisting  of: 
(i)  Findings  on  all  issues  of  fact,  law,  or  discretion  upon  which 

the  decision  on  the  application  is  based,  including  those  factors  required' 
by  applicable  Service  regulations  to  be  considered  for  determination 
of  the  character  of  and  reason  for  the  discharge  or  dismissal  certificate 
in  question. 
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(li)  Findings  and  conclusions  on  all  other  Issues  of  fact,  law, 
or  discretion  raised  by  the  applicant  In  accordance  with  570.5(b) (13) (i) i 

A 

Including  claims  by  the  applicant  that  statutory,  regulatory,  and/or 
constitutional  provisions  were  violated,  and  such  other  claims  made  by 
the  applicant,  which  In  the  opinion  of  the  DRB  would  have  warranted 
greater  relief  than  that  afforded  the  applicant  by  the  DRB's  decision 
If  resolved  in  the  applicant's  favor. 

(Ill)  Conclusions  as  to  whether  or  not  any  change,  correction,  or 
modification  should  be  made  In  the  type  or  character  of  the  discharge 
or  dismissal  and/or  the  reason  and  authority  for  the  discharge  or 
dismissal;  and,  if  so. concluded,  the  particular  changes,  corrections, 
or  modifications  that  should  be  made. 

(iv)  A  statement  of  the  reasons  for  the  findings  and  conclusions 
made  In  accordance  with  (I)  through  (ill)  above. 

(5)  Advisory  opinions.  Including  those  containing  factual  infor** 
matlon,  where  such  opinions  have  been  relied  upon  for  final  decision  or 
have  been  accepted  as  a  basis  for  rejecting  any  of  the  applicant's 
claims.  Such  advisory  opinions  or  relevant  portions  thereof  that  are 
not  fully  set  forth  In  the  statement  of  findings,  conclusions,  and 
reasons  shall  be  Incorporated  by  reference  therein.  A  copy  of  such 
opinions  shall  be  appended  to  the  decision  and  included  in  the  record  of 
proceedings. 

(6)  A  record  of  the  DRE  members'  names  and  votes. 

(7)  The  DRB  decision  and  written  minority  opinions  or  reports, 
if  any. 
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(8)  A  listing  of  the  contentions  or  Issues  presented  by  the 
applicant,  if  not  Included  elsewhere, 

(9)  An  authentication  of  the  document  by  an  appropriate  official. 

'  (e)  issuance  of  Decisions  Following  Discharge  Review.  The 

applicant  and  counsel/representative.  If  any,  shall  be  provided  with  a 
copy  of  the  decisional  document  and  of  any  further  action  In  review. 

Final  notification  of  decisions  shall  be  Issued  to  the  applicant  with 
a  copy  to  the  counsel/representative.  If  any,  and  to  the  Military  Service. 

(1)  Notification  to  applicants,  v/Ith  copies  to  counsel /represent 
tat  Ives,  shall  normally  be  made  through  the  U.S.  Postal  Services.  Such 
notification  shall  consist  of  a  notification  of  decision,  together  with 
a  copy  of  the  decisional  document. 

(2)  Notification  to  the  Military  Services  shall  be  for  the  purpose 
of  appropriate  action  and  Inclusion  of  review  matter  In  personnel  records. 
Such  notification  shall  bear  appropriate  certification  of  completeness 
and  accuracy. 

(3)  Actions  on  review  by  superior  authority,  when  occurring,  shall 
be  provided  to  the  applicant  and  counsel /representative  In  the  same 
manner  as  the  notification  of  the  review  decision. 

(f)  Records  of  DRB  Proceedings: 

(1)  When  the  proceedings  In  any  review  have  been  concluded,  a 
record  thereof  will  be  prepared.  Records  may  include  written  records, 
electro-magnetic  records,  videotape  recordings,  or  a  combination  thereof. 
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(2)  At  a  mJnltnun,  the  record  Incl-ude  the  following: 

The  application  for  review 

A  record  of  the  testltnony  in  verbatim,  summarized,  or  recorded 
form  at  the  option  of  the  ORB  concerned. 

Documentary  evidence  or  copies  thereof  considered  by  the  ORB 
other  than  the  Military  Service  record. 

Br lefs/arguraents  submitted  by  or  on  behalf  of  the  applicant. 

Advisory  opinions  considered  by  the  ORB,  if  any. 

The  findings,  conclusions,  and  reasons  developed  by  the  ORB. 

notification  of  the  ORB's  decision  to  the  cognizant  custodian 
of  the  applicant's  records,  or  reference  to  the  notification  document. 

Minority  reports,  if  any. 

A  copy  of  the  decisional  document. 

(g)  Cases  reviewed  by  the  Secretary  concerned,  or  by  one  to  whom 
the  reviewing  authority  has  been  delegated,  shall  be  considered  In  accordance 
with  the  standards  set  forth  In  §70*6 

0)  On  every  decision  of  the  DRB  that  Is  reviewed  by  the  Secretary, 
or  by  one  to  whom  reviewing  authority  has  been  delegated,  the  decision 
on  review  shall  be  made  in  writing. 

(2)  In  every  case,  the  decision  of  the  DRB  and  the  reviewing 
authority,  if  any,  shall  include  a  statement  of  findings,  conclusions, 
and  reasons,  (170.5(d)(5))  except  where  the  reviewing  authority  expressly 
adopts,  in  whole  or  in  part,  the  statement  of  findings,  conclusions  and 
reasons  of  the  DRB.  Similarly,  where  the  reviewing  authority  adopts  the 
DRB's  statement  of  findings,  conclusions  and  reasons,  there  is  no  requirement 
for  duplicative  publication  and  indexing  under  terms  of  §70.5(1). 
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(h)  Final  Disposition  of  the  Record  of  Proceedings.  The 
original  record  of  proceedings  and  all  appendices  thereto  shall  in 
all  cases  be  Incorporated  in  the  Service  record  of  the  applicant  and 
the  Service  record  shall  be  returned  to  the  custody  of  the  KPRC, 

St.  Louis,  Missouri.  Other  copies  shall  be  filed  and  disposed  of  in 
accordance  with  separate  Military  Service  regulations. 

(I)  Availability  of  Discharge  Review  Board  Docurrents  for  Public 
Inspection  and  Copying: 

(1)  A  copy  of  the  decisional  document  prepared  in  accordance  with 
S70.5(d)  shall  be  made  available  for  public  inpsection  and  copying 
promptly  after  a  notice  of  final  decision  is  sent  to  the  applicant. 

(2)  To  the  extent  required  to  prevent  a  clearly  unwarranted  invasion 
of  personal  privacy,  identifying  details  of  the  applicant  and  other  persons 
will  be  deleted  from  documents  made  available  for  public  Inspection  and 
copying.  Names,  addresses,  social  security  numbers,  and  Military  Service 
numbers  must  be  deleted.  Written  justification  shall  be  made  for  all 
other  deletions  and  shall  be  available  for  public  inspection. 

(3)  Any  other  privileged  or  classified  material  contained  in 

or  appended  to  any  documents  required  by  this  agreement  to  be  furnished 
the  applicant  and  counsel/representative  or  made  available  for  public 
inspection  and  copying  may  be  deleted  therefrom  only  if  a  v/ritten  statement 
of  the  basis  for  the  deletions  Is  provided  the  applicant  and  counsel/ 
representative  and  made  available  for  public  inspection.  It  Is  not  intended 
that  the  statement  be  so  detailed  as  to  reveal  the  nature  of  the  vnthheld 
material . 
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(k)  DRB  documents  made  available  for  public  Inspection  and  copying 
shall  be  located  in  the  Armed  Forces  Cischarge  Review/Correction  Boards 
Reading  Room.  The  documents  shall  be  Indexed  In  a  usable  and  concise 
form  so  as  to  enable  the  public  and  those  who  represent  applicants  before 
the  DRBs  to  Isolate  from  all  these  decisions  that  are  Indexed  those  cases 
that  may  be  similar  to  an  applicant's  case  and  that  indicate  the  circum¬ 
stances  under  and/or  reasons  for  v/hlch  the  ORB  or  the  Secretary  concerned 
granted  or  denied  relief. 

(i)  The  reading  file  Index  shall  include.  In  addition  to  any  other 
items  determined  by  the  DRB,  the  case  number,  the  date,  character  of, 
reason  for,  and  authority  for  the  discharge.  It  shall  further  Include 
the  decisions  of  the  DRB  and  reviewing  authority.  If  any,  and  the  issues 
addressed  In  the  statement  of  findings,  conclusions  and  reasons. 

(II)  The  Index  need  be  permanently  maintained  only  at  permanent  ORB 
regional  locations.  This  Index  should  be  made  available  at  sites  selected 
for  traveling  board  hearings  or  hearings  examinations  for  such  periods 

as  the  DRB  is  present  and  In  operation.  Applicants  at  such  sites  shall 
be  so  advised  In  the  notice  of  scheduled  hearings. 

(III)  The  Armed  Forces  Discharge  Review/Correction  Boards  Reading 
Room  shall  publish  Indexes  quarterly  for  all  Boards.  .All  Boards  will  be 
responsible  for  timely  submission  to  the  Reading  Room  of  individual  case 
Information  required  for  update  of  the  Indexes.  These  Indexes  shall  be 
available  for  public  inspection  and/or  purchase  at  the  Reading  Room. 

This  information  will  be  provided  to  applicants  in  the  notice  of  scheduled 
hearings. 
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(iv)  Correspondence  relating  to  matters  under  the  cognizance  of  the  • 
Reading  Room  (Including  requests  for  purchase  of  Indexes)  shall  be 
addressed  to: 

Armed  Forces  Discharge  Review/Correction  Board  Reading  Room 
The  Pentagon  Concourse 
Washington,  D.C.  20310 

(j)  Privacy  Act  Information,  information  protected  under  the  Privacy 
Act  is  involved  in  the  discharge  review  functions.  The  provisions  of 
32  CFR' 286a  will  be  observed  throughout  the  processing  of  a  request  for 
review  of  discharge  or  dismissal. 

§70.6  Discharge  Review  Standards. 

(a)  Objective  of  Review.  The  objective  of  a  discharge  review  Is 
to  examine  the  propriety  and  equity  of  the  applicant's  discharge  and  to 
effect  changes,  if  necessary.  The  standards  of  review  and  the  underlying 
factors  which  aid  in  determining  whether  the  standards  are  met  shall  be 
historically  consistent  with  criteria  for  determining  honorable  service. 

No  factors  shall  be  established  which  require  automatic  change  or  denial 
of  a  change  in  a  discharge.  Neither  a  DRB  or  the  Secretary  concerned 
shall  be  bound  by  any  methodology  of  weighting  of  the  factors  In  reaching 
a  determination.  In  each  case,  the  DRB  or  Secretary  concerned  shall  give 
a  full,  fair,  and  impartial  consideration  to  all  applicable  factors  prior 
to  reaching  a  decision. 

(b)  Propriety;  A  discharge  shall  be  deemed  to  be  proper  unless, 
in  the  course  of  discharge  review,  it  is  determined  that; 
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(1)  There  exists  an  error  of  fact,  law,  procedures,  or  discretion 
associated  with  the  discharge  at  the  time  of  Issuance;  and  that  the  rights 
of  the  applicant  were  prejudiced  thereby.  Such  error  shall  constitute 
prejudical  error.  If  there  Is  substantial  doubt  that  the  discharge  would 
have  remained  the  same  If  the  error  had  not  been  made;  or 

(2)  That  a  change  In  policy  by  the  Military  Service  of  which  the 
applicant  was  a  member,  made  expressly  retroactive  to  the  type  of 
discharge  under  consideration,  requires  a  change  In  the  discharge. 

(c)  Equity:  A  discharge  shall  be  deemed  to  be  equitable  unless; 

(1)  in  the  course  of  a  discharge  review.  It  Is  determined  that  the 
policies  and  procedures  under  which  the  applicant  was  discharged  differ 
in  material  respects  from  policies  and  procedures  currently  applicable 
on  a  Service-wide  basis  to  discharges  of  the  type  under  consideration, 
provided  that: 

(1)  current  policies  or  procedures  represent  a  substantial 
enhancement  of  the  rights  afforded  a  respondent  In  such  proceedings;  and 

(li)  there  Is  substantial  doubt  that  the  applicant  would  have  received 
the  same  discharge  If  relevant  current  policies  and  procedures  had  been 
available  to  the  applicant  at  the  time  of  the  discharge  proceedings  under 
consideration; 

(2)  At  the  time  of  Issuance,  the  discharge  was  Inconsistent  with 
standards  of  discipline  In  the  Military  Service  of  which  the  applicant 
was  a  member;  or 
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(3)  In  the  course  of  a  discharge  review,  it  is  determined  that 
relief  is  warranted  based  upon  consideration  of  the  applicant's  Service 
record  and  other  evidence  presented  to  the  DRB  viewed  in  conjunction  with 
the  factors  listed  in  this  subparagraph  and  the  regulations  under  which 
the  applicant  was  discharged,  even  though  the  discharge  was  determined 
to  have  been  otherwise  equitable  and  proper  at  the  time  of  issuance.  Areas 
of  consideration  include,  but  are  not  limited  to: 

(1)  Quality  of  Service,  as  evidenced  by  factors  such  as: 

Service  history,  Including  date  of  enlistment,  period  of  enlistment, 
highest  rank  achieved,  conduct  or  efficiency  ratings  (numerical  or  narrative). 

Awards  and  decorations. 

Letters  of  commendation  or  reprimand. 

Combat  service 

Wounds  received,  in^ action. 

Record  of  promotions  and  demotions. 

Level  of  responsibility  at  which  the  applicant  served. 

Other  acts  of  merit  that  may  not  have  resulted  in  a  formal 
recognition  through  an  award  or  commendation. 

Length  of  service  during  the  service  period  which  is  the  subject 
of  the  discharge  review. 

Prior  military  service  and  type  of  discharge  received  or 
outstanding  post-service  conduct  to  the  extent  that  such  matters  provide 
a  basis  for  a  more  thorough  understanding  of  the  performance  of  the  appli¬ 
cant  during  the  period  of  service  which  is  the  subject  of  the  discharge 
review. 
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Convictions  by  court-martial. 

Record  of  non-judicial  punishment. 

Convictions  by  civil  authorities  while  a  member  of  the  Service, 
reflected  in  the  discharge  proceedings  or  otherwise  noted  In  Military 
Service  records. 

Record  of  periods  of  unauthorized  absence. 

Records  relating  to  a  discharge  In  lieu  of  court-martial. 

(ii)  Capability  to  serve,  as  evidenced  by  factors  such  as: 

(A)  Total  Capabilities.  This  includes  an  evaluation  of  matters  such 
as  age,  educational  level,  and  aptitude  scores.  Consideration  may  also 

be  given  to  whether  the  individual  met  normal  military  standards  of 
acceptability  for  military  service  and  similar  indicators  of  an 
individual's  ability  to  serve  satisfactorily,  as  well  as  ability  to  adjust 
to  the  military  service. 

(B)  Family/Personal  Problems.  This  Includes  matters  in  extenuation  or 
mitigation  of  the  reason  for  discharge  that  may  have  affected  the  applicant's 
ability  to  serve  satisfactorily  may  have  been  affected. 

(C)  Arbitrary  or  Capricious  Actions.  This  includes  actions  by 
individuals  In  authority  which  constitute  a  clear  abuse  of  such  authority 
and  which  contributed  to  the  decision  to  discharge  or  to  the  characteriza¬ 
tion  of  service. 

(O)  Discrimination.  This  includes  unauthorized  acts  as  documented 
by  records  or  other  evidence. 


MAURICE  W.  ROCHE,  Director 
Correspondence  and  Directives 
Washington  Headquarters  Service 
Department  of  Defense 
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